The Architecture of Regulatory Capture:
Federal Licensing, Compute Thresholds,
and the Enclosure of Artificial
Intelligence

The global discourse surrounding the regulation and governance of artificial intelligence has
reached a critical inflection point. Following the rapid commercialization and widespread
adoption of generative artificial intelligence and large language models, a highly orchestrated
narrative has emerged from the most capitalized incumbent technology firms. This narrative
posits that advanced artificial intelligence poses an existential, potentially species-ending
threat to humanity, and therefore requires immediate, sweeping federal intervention’. The
proposed interventions consistently center on the creation of federal licensing agencies, the
imposition of strict compute-capability thresholds, and the implementation of mandatory
hardware-level surveillance mechanisms®.

However, a rigorous structural and antitrust analysis of these proposals reveals a stark
divergence between their stated public safety objectives and their actual economic impacts.
Applying forensic economic analysis to the legislative lobbying efforts of incumbent technology
firms exposes a classic paradigm of regulatory capture. By demanding state-enforced licensing
and compute-capping, major artificial intelligence developers are actively constructing an
impenetrable regulatory moat. This moat is meticulously designed to consolidate market
power, effectively criminalize open-source development, and eliminate early-stage startup
competition under the impenetrable guise of public safety®.

This comprehensive report provides an exhaustive forensic deconstruction of the May 2023
United States Senate Judiciary Committee testimony of OpenAl CEO Sam Altman, the
subsequent legislative attempts to enclose the artificial intelligence ecosystem, and the fierce
counter-mobilization by open-source advocates and antitrust scholars. By stripping away the
bureaucratic spin and tracking the flow of structural power, the analysis demonstrates how
mandated federal licensing operates as an intentional weapon of market centralization,
transforming the frontier of human computational advancement into an oligopolistic utility.

The Senate Theater: Deconstructing the Licensing
Mandate

On May 16, 2023, the United States Senate Judiciary Subcommittee on Privacy, Technology, and
the Law convened a historic hearing titled "Oversight of A.l.: Rules for Artificial Intelligence"®.
The hearing served as the primary staging ground for the introduction of a sweeping
regulatory agenda spearheaded by the chief executives of the world's most capitalized

artificial intelligence laboratories. The proceedings were framed with theatrical severity;



Subcommittee Chair Richard Blumenthal opened the hearing utilizing an artificial
intelligence-generated audio clone of his own voice to illustrate the risks of deepfakes and
social engineering'®. This catastrophic framing set the stage for the primary witness, OpenAl
CEO Sam Altman, to explicitly request the creation of a stringent federal regulatory apparatus.

The Request for a Federal Licensing Agency

During his testimony, the core of Altman’s regulatory request was the establishment of a
centralized government authority endowed with the unilateral power to grant and revoke the
right to develop artificial intelligence. In his written testimony and verbal remarks, Altman
stated that the United States government should consider a combination of licensing and
registration requirements for the development and release of artificial intelligence models
operating above a crucial threshold of capabilities®.

When pressed by lawmakers on the specific mechanisms and enforcement capabilities of this
proposed oversight, the requests became increasingly stringent. Senator Lindsey Graham
questioned whether the government should empower an agency that issues licenses and
possesses the power to revoke them as an incentive for compliance. Altman explicitly agreed,
confirming that such authority "should be part of what an agency can do now""®. He further
endorsed the formation of a "new agency that licenses any effort above a certain scale of
capabilities and can take that license away and ensure compliance with safety standards"®. This
proposal essentially called for an approval process analogous to the Food and Drug
Administration (FDA) but applied to mathematics, data processing, and code. It sought to
establish a regime where permission to compute must be granted by the state before
computational research can proceed to the public domain.

The justification for this extraordinary request relied heavily on catastrophic analogies.
Throughout the hearing, comparisons were repeatedly drawn between artificial intelligence
and weapons of mass destruction. Senator Josh Hawley questioned whether the technology
would be akin to the "atom bomb," suggesting that the consequences could severely haunt
humanity®. Altman reinforced this anxiety, testifying that if the technology goes wrong, "it can
go quite wrong," and acknowledging widespread public anxiety regarding the existential
implications of artificial intelligence''. By anchoring the technology to apocalyptic outcomes,
the architects of this narrative successfully bypassed standard antitrust scrutiny, framing
monopolistic consolidation not as a market failure, but as a necessary national security
imperative'®.

This sentiment was bolstered by the testimony of Gary Marcus, Professor Emeritus at New York
University, who similarly proposed a cabinet-level organization with the authority to monitor
artificial intelligence, conduct safety reviews, and force the recall of commercial products'. The
alignment between incumbent corporate interests and academic proponents of stringent
regulation presented a unified front urging immediate legislative enclosure.

The Capabilities Threshold and Defense in Depth

A critical component of the proposed licensing regime is the concept of a "capabilities
threshold". Rather than regulating specific harmful applications of artificial intelligence (such



as the deployment of autonomous weapons, the generation of non-consensual deepfakes, or
the implementation of discriminatory algorithms in housing and lending), the proposed
framework seeks to regulate the inherent capacity of the models themselves based on the
amount of computational power utilized during their training®'.

Altman testified that there should be absolute limits on what a deployed model is capable of
doing, arguing that the regulatory burden should primarily fall on the small set of organizations
operating at the technological frontier™®. He suggested a "defense in depth" approach,
indicating that limits should exist both on the capabilities of the deployed model and on its
eventual applications'™. However, establishing a legal threshold based on computational
capacity inherently restricts the independent scaling of open-source models. If a federal
agency requires a comprehensive safety license to train a model utilizing more than a specific
amount of computing power, it effectively transforms cloud service providers and
semiconductor manufacturers into deputized regulatory intermediaries®.

The Precision Regulation Contrast

The monopolistic undertones of the sweeping licensing proposal were challenged during the
same hearing by Christina Montgomery, IBM's Chief Privacy and Trust Officer. Montgomery
offered a starkly different approach, urging Congress to adopt "precision regulation"?°. She
argued that establishing rules to govern artificial intelligence should focus strictly on the
deployment of the technology in specific use-cases, rather than attempting to regulate the
underlying technology itself*.

The precision regulation model operates on the premise that a generative algorithm is a
general-purpose tool. As Montgomery articulated in her written testimony, a wrench can be
used to assemble a desk or construct an airplane, yet the legal rules governing those end
products are based on their use and societal impact, not on the wrench itself*. Under this
framework, the most stringent regulations should be applied to high-risk use cases, such as
systems that support decisions regarding credit, housing, or employment, while low-risk
applications, such as drafting emails, should face minimal friction?*.

By resisting the call for a centralized federal licensing agency and emphasizing a "reasonable
care" standard matched with transparency requirements, the precision regulation framework
attempted to preserve the open ecosystem and limit the collateral damage to innovation'.
However, the media and legislative focus remained overwhelmingly captured by the
apocalyptic narratives and the alluring promise of a singular, all-powerful regulatory agency'.
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The Physics of the Compute Threshold: Surveillance
by Design

To fully grasp the economic extraction and monopolistic intent inherent in the proposed
licensing regimes, it is necessary to examine the physical mechanisms of the "compute
threshold." Artificial intelligence governance proposals have increasingly zeroed in on
computational resources because compute is uniquely detectable, excludable, and highly
quantifiable”. Unlike training data, which is ubiquitous and easily replicated, or algorithms, which
are mathematical architectures capable of being published in academic papers, the
pre-training of a frontier foundation model requires vast, centralized clusters of highly
specialized semiconductors that consume massive amounts of electricity and capital®.

Weaponizing Floating-Point Operations (FLOPs)

Legislative bodies worldwide, heavily influenced by the lobbying arms of incumbent
laboratories, have adopted floating-point operations (FLOPs) as the primary trigger for
regulatory compliance. A floating-point operation is a basic mathematical calculation, and
tracking the total number of operations utilized during a model's training run provides a rough
proxy for its overall complexity and financial cost®.

The European Union's Artificial Intelligence Act, the most comprehensive legislative framework
passed to date, designates general-purpose models trained using a cumulative total of greater
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than FLOPs as presumptively possessing "high impact capabilities"”. This classification
legally designates the models as posing systemic risks, thereby triggering onerous reporting
obligations, mandatory adversarial testing (red-teaming), and severe incident reporting
requirements”.

Similarly, in the United States, the Biden Administration's Executive Order 14110 (which was
subsequently revoked by Executive Order 14179) mandated severe reporting requirements for
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developers training models above a FLOPs threshold®. It also imposed monitoring

mandates on infrastructure-as-a-service (laaS) providers hosting massive computing clusters

20
exceeding operations per second”.

Setting a rigid compute threshold serves a dual purpose for incumbent monopolies. First, it
establishes an insurmountable financial and administrative barrier to entry. Navigating the
compliance requirements associated with crossing these thresholds requires extensive legal
departments, internal safety boards, and expensive third-party auditing capabilities—resources
that only multi-trillion-dollar technology conglomerates and their partnered laboratories
possess . Second, it creates a permanent surveillance apparatus over the hardware supply
chain. By requiring cloud providers to monitor usage, the government ensures that no
independent competitor or open-source collective can quietly amass the resources necessary
to train a competitive foundation model without triggering federal alarms and subsequent legal
friction®.

The Know Your Customer (KYC) Infrastructure Mandate

To enforce these compute thresholds, regulatory proposals frequently advocate for applying
"Know Your Customer" (KYC) requirements to the cloud computing and semiconductor
industries. Historically utilized in the banking sector to prevent money laundering and terrorism
financing, KYC regulations require service providers to rigorously verify the identity, funding
sources, and intended activities of their clients®.

In the context of artificial intelligence, implementing KYC means that cloud service providers
(such as Amazon Web Services, Microsoft Azure, and Google Cloud) must act as regulatory
checkpoints?. They would be legally mandated to monitor customer workloads, report entities
engaged in large-scale training runs that match government-specified profiles, and potentially
deny service to organizations lacking the requisite federal licenses?. This structural
transformation turns fundamental infrastructure into an enforcement arm of the state.
Antitrust scholars warn that centralizing control over compute access in this manner creates
unprecedented opportunities for regulatory capture by incumbent firms, enables the
suppression of academic research, and introduces severe risks regarding civil liberties and data
privacy*.

The Algorithmic Efficiency Threat to the Compute Proxy

The reliance on compute thresholds is not only anti-competitive; it is increasingly recognized as

fundamentally flawed from an engineering perspective. The underlying premise of these
regulations relies heavily on the "scaling hypothesis," which assumes that raw scale (utilizing



exponentially more compute and larger datasets) is the primary driver of dangerous
capabilities in frontier artificial intelligence?.

However, the artificial intelligence ecosystem is currently experiencing rapid, paradigm-shifting
advancements in algorithmic efficiency®. Researchers are discovering that pre-training
techniques, architectural innovations, and higher-quality synthetic data can drastically reduce
the computational footprint required to achieve state-of-the-art performance®. Techniques
such as quantization, model pruning, parameter-efficient fine-tuning, and the development of
specialized architectures (e.g., Mixture of Experts and Kolmogorov-Arnold Networks) are
allowing developers to do significantly more with less*®*.

The evidence for this efficiency curve is substantial. Models like Microsoft's Phi series, which
was trained on highly curated textbook-quality data, manage to match or outperform much
larger legacy models while utilizing a fraction of the parameter count and training compute®”.
Similarly, advancements by open-source entities like Mistral and DeepSeek have demonstrated

that highly capable models can be trained well below the draconian 10% or 10%° FLOPs
thresholds®®. Furthermore, the rise of reasoning models and inference-time scaling suggests
that future capability leaps may not require massive pre-training runs at all, rendering static
compute thresholds obsolete for tracking actual capabilities?.

When the underlying algorithms become highly efficient, a compute threshold ceases to
function as a safety mechanism against existential risk. Instead, it becomes purely a mechanism
of economic exclusion. It locks in the dominance of the few companies that possessed the
capital to brute-force the threshold early in the technological cycle, while simultaneously
punishing any new entrant attempting to scale organically, regardless of whether their highly
efficient models actually pose any systemic risk®’.



The Architecture of the Regulatory Moat

Federal licensing and compute thresholds function as a layered defense system for incumbent technology firms. While
operating under the guise of public safety, the compliance burden prevents open-source developers and startups from
reaching the frontier.

The architectural realities of the compute threshold reveal a system designed for vertical
extraction. Resources, engineering talent, and hardware access are funneled exclusively
toward the heavily capitalized center, while decentralized innovators are blockaded by
administrative friction masquerading as existential risk mitigation.

The Stiglerian Trap: Regulatory Capture in the Al Era

The phenomenon unfolding in the artificial intelligence sector is a textbook manifestation of the
economic theory of regulatory capture. First formalized by Nobel laureate George Stigler in the
1970s, the theory demonstrates that, over time, regulatory agencies inevitably come to be
dominated by the very industries they are charged with overseeing®. The regulatory apparatus
is ultimately converted from a mechanism of the public good into a tool for private advantage,
allowing incumbents to extract rents and operate as a state-endorsed cartel*’.

However, the artificial intelligence sector presents a novel evolution of this theory. Historically,
regulatory capture is a corruption of maturity; it occurs after a regulatory body is established,
leading to institutional drift where informed industry insiders outmaneuver a diffuse and
uninformed public”'. In the artificial intelligence domain, the frontier laboratories are executing
a strategy of preemptive capture. They are dictating the rules, establishing the evaluation
metrics, and calling for the creation of the regulatory agencies before those agencies even



exist to be captured®'.
The Frontier Model Forum as a Cartel Proxy

In the absence of formal federal licensing, the largest incumbent laboratories have engaged in
voluntary self-regulation that structurally mirrors cartel behavior. A primary vehicle for this
strategy is the "Frontier Model Forum," founded jointly in the summer of 2023 by Anthropic,
Google, Microsoft, and OpenAl*'.

The Forum operates ostensibly to promote responsible artificial intelligence development,
producing whitepapers on scaling policies, issuing definitional statements concerning what
constitutes a "frontier model," and convening working groups on safety standards*'. However,
this constitutes self-regulation in the most literal and exclusionary sense: regulation of the self,
by the self, for the self, with no viable exit option for dissenting organizations”'.

By defining what constitutes an acceptable safety evaluation methodology and establishing the
baseline protocols for model deployment, the incumbents are effectively writing the rules of
the game”'. The regulatory capture becomes absolute when these private standards are
inevitably adopted as public law. The entities warning policymakers and the public about the
extreme dangers of artificial intelligence are the exact same entities determining which
capabilities deserve public disclosure, designing the red-team evaluations, and demanding that
governments mandate their proprietary safety frameworks across the entire industry®'. This
establishes an environment where regulatory compliance is indistinguishable from adherence
to the business models of the leading incumbents.

The Asymmetric Compliance Burden and Venture Capital Attrition

The true weapon of regulatory capture is the asymmetric compliance burden®. Legislative
proposals that demand mandatory third-party safety audits, rigorous pre-deployment
adversarial testing, continuous monitoring of model outputs, and adherence to complex data
provenance logs generate massive operational overhead®. For a multi-trillion-dollar incumbent
like Microsoft or Google, absorbing millions of dollars in compliance costs is easily managed as
a standard cost of doing business. For an early-stage startup or a volunteer-driven
open-source collective, these costs present a fatal barrier to entry*.

This asymmetric burden directly alters macroeconomic behavior, fundamentally shifting the
flow of venture capital. As global markets transition out of the zero-interest-rate environment,
venture capital firms have abandoned growth-at-all-costs mentalities in favor of rigorous
assessments of business defensibility and moats®. The injection of massive regulatory
uncertainty into the artificial intelligence application layer severely chills early-stage
investment®'.

Investors are increasingly reluctant to fund companies that face long regulatory timelines,
expensive licensing prerequisites, or the looming risk that their core open-source foundation
models might be retroactively classified as illegal due to shifting capability thresholds®'.
Consequently, capital flows overwhelmingly toward the well-capitalized incumbents who
possess the balance sheet depth necessary to navigate the bureaucratic bottlenecks. In this
dynamic, the regulatory compliance apparatus itself is transformed into a powerful defensive



moat, shielding incumbents from agile disruption®'.

The Receipt Protocol: Stated Safety Goals vs. Structural
Market Impacts

PROPOSED STATED PUBLIC SAFETY ACTUAL STRUCTURAL MARKET IMPACT (THE

REGULATION JUSTIFICATION RECEIPT)

Federal Licensing Ensures models are safe Creates a barrier to entry only

Agency before release trillion-dollar firms can afford to
navigate.

10”25 FLOPs Prevents rogue actors from Criminalizes independent open-

Compute Threshold training dangerous models source scaling and mandates

hardware surveillance.

Pre-Deployment Identifies catastrophic risks Allows incumbents to dictate
Red Teaming industry safety standards and delay
competitor releases.

When evaluated through the lens of structural economics, every major regulatory proposal advocated by incumbent
laboratories systematically centralizes market power and extracts resources from the open-source ecosystem.

Data sources: Effective Altruism Forum, TechPolicy.Press, arXiv (1), arXiv (2), Roundtable, Centre for the Governance of Al

The matrix highlights the fundamental contradiction of the current policy environment. The
very mechanisms marketed as essential for the preservation of public safety are structurally
identical to the classic mechanisms of market monopolization.

The Open-Source Vanguard: Reclaiming the Narrative

In direct opposition to the corporate lobbying efforts of the incumbent laboratories, a fierce
vanguard of open-source advocates, academic researchers, and leading artificial intelligence
scientists has mobilized to expose the regulatory capture mechanism. The most prominent and
vocal critiques within this rebellion originate from Yann LeCun, Chief Al Scientist at Meta and
Turing Award laureate, alongside Andrew Ng, former head of Google Brain and a universally
recognized pioneer in deep learning.

Dismantling the Fearmongering Campaign

Yann LeCun has been uncompromising in his structural critique of the apocalyptic narratives



spun by OpenAl, DeepMind, and Anthropic. LeCun asserts that the existential risk scenarios
promoted by these executives are preposterous and serve a singular, highly calculated
economic purpose: to justify the banning or severe restriction of open artificial intelligence
research and development’.

In a widely circulated analysis that galvanized the open-source community, LeCun explicitly
named the chief executives of the leading incumbent firms, stating that Altman, Demis
Hassabis (DeepMind), and Dario Amodei (Anthropic) are engaged in massive corporate
lobbying intended to execute a regulatory capture of the industry’. He aggressively pushed
back against his fellow Turing Award winners, Geoffrey Hinton and Yoshua Bengio, accusing
them of providing unearned scientific ammunition to lobbyists seeking to ban open R&D under
the guise of preventing human extinction’.

LeCun pointed out the psychological absurdity underpinning the doomsday narrative, noting
that supreme intelligence does not inherently equate to an uncontrollable desire to dominate.
He observed that throughout human history, the most intelligent individuals—such as scientific
pioneers—are rarely the most power-seeking or dominating’. By pushing the narrative that
artificial intelligence is akin to a nuclear weapon that only a select few "responsible" corporate
entities can safely manage, the incumbents manufacture a climate of public panic conducive to
heavy regulation.

Andrew Ng reinforced this critical assessment with equal severity. He stated that large tech
companies would prefer not to compete with the vibrant, highly iterative open-source
ecosystem, and are therefore purposefully creating fears of human extinction®'. Ng categorized
these existential narratives not as genuine scientific concerns, but as strategic weapons utilized
by lobbyists to argue for legislation that would deeply damage the open-source community
while securing proprietary market share®'.

The Imperative of Open-Source Sovereignty

The defense of open-source artificial intelligence is not merely a technical debate over
software licensing; it is fundamentally a battle for cognitive, economic, and cultural sovereignty.
If artificial intelligence systems are poised to constitute the foundational repository of human
knowledge and future economic productivity, restricting the development of these models to a
handful of proprietary, closed-source corporate entities represents an unprecedented
centralization of global power”.

Open-source models serve a democratizing function. They lower barriers to entry, allowing
startups, academic researchers, and nations globally to build sovereign computational
capabilities without becoming permanently dependent on the expensive, rent-seeking API
infrastructure of American technology conglomerates®®. The economic impact of open-source
technology is vast; research from economic analysts suggests that open-source software
generates trillions of dollars in value, and a shift toward open artificial intelligence models could
drastically reduce average prices and generate tens of billions in consumer savings®.

If the fearmongering campaigns succeed in establishing federal licensing agencies and strict
compute caps, the inevitable result will be an intellectual oligarchy. As LeCun warned, if
open-source is regulated out of existence, a small number of heavily capitalized companies on



the West Coast of the United States and in China will exert total control over the underlying
artificial intelligence platforms’. This control grants them unchecked authority over the digital
diet, cultural diversity, and democratic processes of the global population, severely
compromising public resilience against corporate overreach’.

Open-Source Sovereignty = Incumbent Licensing Structural Reality (The
Arguments Arguments Antitrust Perspective)
Promotes global Centralizes control among Concentration inherently
democratization, 'trusted' actors to prevent stifles innovation and
transparency, and the proliferation of creates single points of
collaborative security dangerous capabilities. failure susceptible to
through open weights. regulatory capture.
Reduces reliance on Protects proprietary Walled gardens allow
proprietary APIs, lowering investment and ensures incumbents to dictate
costs and enabling alignment with closely pricing, extract rents, and
independent auditing of guarded corporate safety shield flawed models from
bias. protocols. external scientific scrutiny.
Prevents a cognitive Mitigates the risk of bad Harmful applications should
oligopoly where a few actors utilizing be regulated at the point of
corporations control the state-of-the-art models to use (precision regulation)
global flow of synthesized generate biological rather than banning the
information. weapons or massive mathematical foundation.
cyberattacks.

The Legislative Proving Ground: California SB 1047
and the Liability Trap

The theoretical debates over regulatory capture and open-source viability materialized into a
fierce, high-stakes legislative battle in 2024 with the introduction of California's Senate Bill 1047
(the Safe and Secure Innovation for Frontier Artificial Intelligence Models Act). Drafted under
the heavy influence of the catastrophic risk narrative, SB 1047 sought to implement state-level
mandates that closely mirrored the federal licensing and compute-capping requests advanced
by Altman and the Frontier Model Forum®®. Because California represents the geographical
heart of the technology industry, the bill served as a proxy war for the future of global artificial
intelligence governance.

The Mechanics of Exclusion

SB 1047 specifically targeted artificial intelligence models that cost more than $100 million to
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train and utilized a quantity of computing power greater than integer or floating-point

operations®®. The bill mandated that developers of these frontier models perform exhaustive
pre-release risk assessments, retain third-party auditors, implement stringent internal safety
protocols, and maintain the capability to enact a full shutdown—a so-called "kill switch"—of the
model at any time*®.

Furthermore, the legislation included provisions that effectively created a statutory negligence
and product liability regime. Developers would be required to exercise "reasonable care" to
prevent their models from causing critical harms, holding them accountable under the threat of
severe financial penalties enforced by a newly proposed state board®.

For the open-source community, SB 1047 represented an existential threat. The fundamental
mechanism of open-source development relies on the frictionless distribution of model
weights, allowing researchers, startups, and hobbyists globally to download, modify, and
independently fine-tune systems. If an original developer could be held civilly liable for the
downstream actions of anonymous third parties who modified an open-source model, the
legal risk equation would become immediately untenable”.

Prominent figures, including Yann LeCun and representatives from various open-source
alliances, warned that the threat of crushing legal liability would force companies to cease
making their foundation models freely available®. The legislation demonstrated a profound
misunderstanding of decentralized technology, attempting to apply strict liability frameworks
designed for physical manufactured goods to open-weight mathematical architectures.
Complying with a "kill switch" mandate, for example, is technically impossible once a model's
weights have been downloaded and are running locally on decentralized, offline hardware?.

The Governor's Veto and the Limits of Bureaucracy

In late September 2024, following intense mobilization by open-source advocates, startup
founders, academics, and venture capitalists, California Governor Gavin Newsom officially
vetoed SB 1047°°. In his detailed veto message, Newsom struck directly at the heart of the
compute-threshold fallacy that underpinned the legislation.

Newsom stated that the bill's foundational reliance on regulating models solely based on their
computational size and financial cost, without considering whether they were actually
deployed in high-risk environments or involved in critical decision-making, was a fundamentally
flawed approach to governance?. He highlighted that applying stringent, resource-intensive
standards to even the most basic functions—simply because a large system deployed
them—could create a dangerous false sense of security?. It risked ignoring smaller, specialized
models that might present equally significant risks while simultaneously crushing the very
innovation and open-source competitiveness that fuels technological advancement for the
public good?.

The veto of SB 1047 represented a monumental, albeit likely temporary, victory for the
open-source vanguard. It demonstrated that coordinated resistance, grounded in technical
reality, could penetrate the legislative theater and dismantle the fearmongering narrative
engineered by incumbents. However, the structural forces driving regulatory capture are



persistent, and the push for federal licensing remains a primary, highly funded objective of the
incumbent lobby®°.

Antitrust Implications and the Neo-Brandeisian
Response

The attempt to enclose the artificial intelligence market through licensing schemes and
compute thresholds cannot be analyzed in isolation from broader macroeconomic and
antitrust dynamics. The current administration of the Federal Trade Commission (FTC), under
the leadership of Chair Lina Khan, operates under a Neo-Brandeisian framework. This legal and
economic philosophy views concentrated economic power not merely as a generator of
market inefficiencies, but as an inherent threat to democratic institutions, market vitality, and
the rule of law®.

Confronting the Cloud-Compute Oligopoly

The FTC has explicitly recognized the danger of allowing the existing digital platform
monopolies to seamlessly extend their dominance into the foundational artificial intelligence
layer. The core infrastructure required to train frontier models—massive, capital-intensive cloud
computing clusters filled with advanced GPUs—is almost entirely controlled by a highly
concentrated oligopoly of hyper-scalers, most notably Amazon, Microsoft, and Google®.
These hyper-scalers have engaged in aggressive vertical integration, forming exclusive
partnerships and investing billions of dollars directly into the leading artificial intelligence
laboratories (e.g., Microsoft's massive investment in OpenAl, and Google and Amazon's
investments in Anthropic). The FTC has proactively launched market inquiries into these
partnerships, utilizing its authority to scrutinize whether these financial ties enable dominant
firms to exert undue influence, gain privileged access, or engage in exclusionary conduct in
ways that undermine fair competition across all layers of the artificial intelligence stack®.

If federal licensing agencies and rigid compute thresholds are implemented as law, they will
structurally reinforce and permanently entrench this exact vertical integration. By forcing all
advanced artificial intelligence development to occur within highly surveilled,
compliance-heavy cloud environments equipped to handle KYC and hardware metering, the
regulations guarantee that the hyper-scalers serve as the unavoidable, rent-extracting
tollbooths for the future of human computation®.

Structural Separation as the Antitrust Antidote

To prevent the total capture of the artificial intelligence ecosystem, antitrust scholars aligned
with the FTC's approach have argued for rigorous structural separation rather than the creation
of new licensing bureaucracies®. Structural separation is a traditional antitrust remedy that
prohibits dominant platforms from operating in direct competition with the businesses that rely
on their infrastructure. In the context of artificial intelligence, this would necessitate preventing
the entities that control the raw computational hardware and cloud infrastructure from also
dominating the application layer and the proprietary foundation model layer®®.

Rather than creating a new federal agency susceptible to immediate regulatory capture to



license algorithms, the appropriate regulatory response is to dismantle the underlying
structural conflicts of interest. By ensuring the contestability of the market, preventing
dominant networks from extending their power through cross-financing, and aggressively
prosecuting predatory pricing and strategic acquisitions, robust antitrust enforcement can
neutralize the incumbents' power without needing to ban open-source models or license the
underlying mathematics*2. The Neo-Brandeisian perspective argues that preserving
competition and preventing the monopolization of critical infrastructure is the most effective
safeguard against both economic stagnation and the systemic risks posed by unchecked
corporate power®',

Conclusion: Forging a Sovereign Computational
Future

The trajectory of artificial intelligence regulation presents a stark binary choice for the future of
technological development and economic sovereignty. On one side lies the path of
state-enforced enclosure, wherein a centralized bureaucracy, captured entirely by the
corporations it seeks to regulate, dictates the boundaries of human computation. This path,
paved with federal licensing agencies, strict compute-capability thresholds, and mandated
hardware surveillance, leads inevitably to an oligopolistic dystopia. It is a system mathematically
designed to extract innovation from the decentralized collective and consolidate it within the
walled gardens of the incumbent technology elite.

On the other side lies the path of radical, open-source sovereignty. This path explicitly rejects
the catastrophic fearmongering engineered by corporate lobbyists seeking to protect their
profit margins. It recognizes that true safety, resilience, and ethical alignment do not originate
from centralized control, but from the democratization of intelligence, widespread algorithmic
transparency, and the fierce contestability of open markets.

The forensic analysis unequivocally demonstrates that the requests for federal licensing
advanced by incumbent CEOs during the May 2023 Senate Judiciary hearings were not
altruistic pleas for public safety; they were the deployment of a highly sophisticated regulatory
moat. By weaponizing the fear of existential risk, the incumbent laboratories attempted to
execute a flawless Stiglerian capture of a nascent industry, aiming to legislate their only true
threat—the open-source ecosystem—out of existence.

The preservation of a dynamic, competitive, and culturally diverse artificial intelligence
ecosystem relies entirely on continued resistance against these legislative enclosures.
Policymakers must adopt the precision regulation framework, targeting specific algorithmic
harms and malicious applications at the point of deployment, rather than criminalizing the
foundational architecture of computation. Ultimately, the defense of open-source artificial
intelligence is the defense of cognitive liberty. To surrender the future of intelligence to a
licensed, heavily surveilled corporate cartel is to accept the permanent enclosure of the human
mind.
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